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McMurray, J.

The plaintiff filed an unsigned conplaint wthout a proper
bond or pauper's oath, alleging nedical malpractice against all
def endant s. The defendants filed notions for sunmmary judgnent
whi ch were granted by the court. Judgnent was accordi ngly entered
dism ssing the action as to all defendants. This appeal resulted.

W affirmthe judgnent of the trial court.

On this appeal we are faced with a nultitude of issues as
framed by the plaintiff, however, each and every issue is sinply a
challenge to the propriety of the trial court's action in sustain-
ing a notion for summary judgnent. It is unnecessary, therefore,
for us to reiterate the issues. Qur task is sinply to review the

record and determne if summary judgnent was appropriate.

STANDARD OF REVI EW

Qur standard of reviewin considering the propriety of summary

judgment is as follows:

The st andards governi ng an appellate court's review
of a trial court's action on a notion for summary
judgnment are well settled. Since our inquiry involves
purely a question of |law, no presunption of correctness
attaches to the trial court's judgnent, and our task is
confined to review ng the record to determ ne whet her the
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requi renents of Tenn. R Cv. P. 56 have been net. Cowden
v. Sovran Bank/Central South, 816 S.W2d 741, 744 (Tenn.
1991). Tenn. R CGv. P. 56.03 provides that sumary
judgnment is only appropriate where: (1) there is no
genui ne issue with regard to the material facts rel evant
to the claimor defense contained in the notion, Byrd v.
Hall, 847 S.w2d 208, 210 (Tenn. 1993); and (2) the
nmoving party is entitled to a judgnment as matter of |aw
on the undisputed facts. Anderson v. Standard Register
Co., 857 S.W2d 555, 559 (Tenn. 1993). The noving party
has t he burden of proving that its notion satisfies these
requirenents. Downen v. Allstate Ins. Co., 811 S . W2d
523, 524 (Tenn. 1991).

The standards governing the assessnent of evidence
in the summary judgnent context are also well estab-
lished. Courts must view the evidence in the |Iight nost
favorabl e to the nonnoving party and nust al so draw all
reasonable inferences in the nonnoving party's favor.
Byrd, 847 S.W2d at 210-11. Courts should grant a sunmary
j udgnment only when both the facts and the conclusions to
be drawn from the facts permt a reasonable person to
reach only one conclusion. Id.

Carvell v. Bottons, 900 S.W2d 23 (Tenn. 1995).

BAPTI ST HEALTH SYSTEM OF EAST TENNESSEE, | NC.
d/ b/ a BAPTI ST HOSPI TAL OF EAST TENNESSEE, | NC.

Wth regard to the defendant, Baptist Health System of East
Tennessee, Inc., two grounds are strongly asserted upon which this
defendant clains entitlenment of a judgnent as a matter of |aw
Firstly, this defendant asserts that it is not a hospital and is
not licensed to operate a hospital but is sinply a hol di ng conpany

for other entities including the Baptist Hospital of East Tennes-



see, Inc.?

Secondly, this defendant asserts, and counsel for the
plaintiff candidly concedes, that the only theory of recovery
advanced agai nst either the Baptist Health System of East Tennes-
see, Inc., or Baptist Hospital of East Tennessee, Inc., is based
upon allegations of vicarious liability. Specifically, the
plaintiff charges that "Dr. AL Dean Mre was an enpl oyee of Bapti st

Health Systens of East Tennessee, Inc., and therefore [this

defendant] failed to exercise its duty of <control over its

enpl oyee. "

In support of its notion for summary judgnment, the defendant
filed affidavits, pursuant to Rule 56, Tennessee Rules of G vi
Procedure, affirmatively stating that Dr. Mre was not an enpl oyee
of either Baptist Health Systens of East Tennessee, Inc., or
Bapti st Hospital of East Tennessee, Inc. The affidavits further
affirmatively reflect that the only relationship between Dr. Mre
and the Hospital was that he was an i ndependent contractor who had

been accorded staff privileges.

No countervailing evidence was submtted by the plaintiff.
We, therefore, hold that the summary judgnent as to the defendant

Baptist Health Systens of East Tennessee, Inc., d/b/a Baptist

lBaptist Hospi tal of East Tennessee, Inc., was never served with process. The
agent for service of process for Baptist Hospital and East Tennessee Health Systens
is one and the sane and was served as to East Tennessee Health Systens.
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Hospi tal of East Tennessee, Inc., was properly granted. W do not
find it necessary to address the issue of the sufficiency of

service of process.

DR A. DEAN M RE

The case of Dr. Mre requires closer scrutiny. Dr. Mre filed
his affidavit in support of his nmotion for summary |udgnent
affirmatively stating that he is a licensed physician, board
certified in famly nedicine and that he is famliar with the
recogni zed standards of care of acceptable nedical practice in the
Knoxvill e community for doctors practicing general fam |y nmedicine.
He further related his professional relationship wth the deceased,
M. Henderson. More inportant, he stated that in his opinion
"Within a reasonabl e degree of nedical certainty, the nedical care
provided M. Henderson ... was in accordance with the recogni zed
standard of acceptabl e nedical care for famly practitioners inthe
Knoxville comunity in 1994." H s affidavit set out in detail the
nmedi cal treatnent and care that he had provided to M. Henderson
He further deposed that "within a reasonable degree of nedica
certainty, that the nedical care | provided did not cause nor

contribute to M. Henderson's illness or death."”



As countervailing evidence, the plaintiff filed the affidavit
of Dr. Mark Tanner, a physician, board certified in famly nedicine
and licensed to practice inthe State of Georgia. He stated in his
affidavit that he was famliar with the standard of care, custom
and practice in surrounding communities including Knoxville,
Tennessee. He further states that he has reviewed the nedical

records of the decedent, consisting of the follow ng:

1. The nmedical records of Dr. AL Dean Mre.

2. The records from Baptist Hospital of East Tennes-
see.

3. The records of the autopsy performed by Dr. Charles
W Harl an

He further stated:

7. It is nmy opinion, to a reasonable degree of
medi cal certainty and with know edge of the custons
and practices of the nedical profession in this
conmmunity and in the surrounding conunities, that
def endants and each of them breached the standard
of care in this comunity when defendants failed to
di agnose, treat or intervene to provide the plain-
tiff decedent with tinely and conpetent care after
receiving the results of various tests including
the arterial blood gas, gallium scan, and other
| aboratory tests including biochem cal profile and
conpl ete bl ood count all of which were caused to be
performed upon plaintiff decedent by these defen-
dants and/or their agents.

8. It is ny opinion to a reasonable degree of
nmedi cal certainty that if the plaintiff decedent
had been treated tinely by the defendant and wi thin
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t he standard of care as afore stated, the plaintiff
decedent woul d have recovered fromthis pneunonia.

9. After reviewing all of the records herei nabove
stated it is nmy opinion, to a reasonabl e degree of
nmedi cal certainty, that "congestive failure" was
not in fact the cause of the plaintiff decedent's
deat h. Plaintiff decedent died of Pneunbcystis
carinii pneunonia or another simlar opportunistic
di sease common in persons with AlDS.

The trial court was |ess than inpressed by the affidavit of
Dr. Tanner. The transcript of the hearing contains the follow ng

statenents of the court:

THE COURT: Let nme quickly ask Ms. Bentley this ques-
tion: Nowthe affidavit stripped of the injunctive
sentences, that's been filed by Dr. Tanner of
Atl anta, says that the defendant "breached the
standard of care in this community when he fail ed
to diagnose, treat or intervene to provide the
plaintiff/decedent with tinely and conpetent care
after receiving the results of wvarious tests,
including the arterial blood gas, the galliumscan,
and ot her |aboratory tests including the biochem -
cal profile and conpl ete blood court."

Now, if this Dr. Tanner is going to be able to
establish the standard of care in this comunity,
which he's got to do if the plaintiff is to pre-
vail, then doesn't he have to say sonething about
what the standard of care requires when the doctor
receives that information. That information m ght
indicate to a doctor you don't need to do anyt hi ng.
Wuldn't it depend on what those tests were? Wat
is the standard of care?

Now, | know these doctors like to talk about the
standard of care, but when you get them on the
W tness stand, a lot of tines they have a |ot of
difficulty articulating what that is. lt's not
nearly as finite as they sonetinmes would like us to
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believe. But there's got to be sone kind of stan-
dard, and you've got to prove what the standard of
care is.

You' ve got to prove, this plaintiff's got to prove,
what the standard was, that there was a deviation
fromthat standard, and as a result of the devia-
tion this man suffered an injury that he woul d not
have otherw se suffered. Now if the plaintiff

can't cone in and show what the standard is, why
shoul d we go any further.

The above statenment by the trial court is an accurate
statenent. Here we are dealing with a notion for summary j udgnent.
The burden i s upon the novant to denonstrate that fromthe evi dence
produced in support of his notion for summary judgnent, he is
entitled to judgnment as a matter of law if his evidence is
unr ef ut ed. Therefore, it is the burden of the defendant, on a
notion for summary judgnment in this case, to prove the standard of
care and that his professional conduct conforned thereto. W agree
with the trial court that the defendant's affidavit, if un-
controverted, would entitle himto judgnent as a matter of law. W
are of the opinion, however, that the affidavit of Dr. Tanner is
insufficiently precise to denonstrate that a genuine issue of

materi al fact exist.

Summary judgnents provide a quick and i nexpensive way to
di spose of lawsuits where the plaintiff does not have
enough proof to justify the tinme and expense of a trial.
Brookins v. The Roundtable, Inc., 624 S.W2d 547 (Tenn.
1981). The procedure is especially valuable in a nedica

mal practi ce case where the statutes require specific
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proof of negligence and causation, Tenn. Code Ann. 8§
29-26-115(a), and where the proof nust ordinarily cone
from expert testinony. Stokes v. Leung, 651 S.W2d 704
(Tenn. App. 1982). But, a summary judgnent proceeding,
desi gned to weed out unprovabl e clains, nust not becone
a substitute for trial and the court considering the
notion nust recogni ze that the novant has the burden of
provi ng the absence of disputed material facts. Jones v.
Home Indemity Ins. Co., 615 S.W2d 213 (Tenn. 1983).

Hal | v. Ranpbs, 1991 Tenn. App. LEXI S 149.

In Roddy v. Volunteer Med. dinic, Inc., 926 S.W2d 572 (Tenn.

App. 1996), the court in a case simlar to this, insofar as the

affidavits are concerned, nade the foll ow ng observation

The Plaintiffs here have the burden of proving by
expert testinony (1) the standard of care, (2) that the
Def endant s deviated fromthat standard, and (3) that as
a proximate result of the Defendants' negligent act or
om ssion, the Plaintiffs have suffered injuries which
woul d not ot herwi se have occurred. Dol an v. Cunni ngham
648 S.W2d 652 (Tenn. App. 1982); Parker v. Vanderbilt
Univ., 767 S.W2d 412 (Tenn. App. 1988); Hurst v. Doug-
herty, 800 S.W2d 183 (Tenn. App. 1990).

Roddy, at page 578.

The defendant's affidavit is sufficiently precise to place the
burden upon the plaintiff to come forward with proof establishing
a disputed material fact on (1) the standard of care, (2) that the
def endant devi ated fromthat standard, and (3) that as a proxinate
result of the defendant's negligent act, the plaintiff suffered

injuries which would not otherw se have occurred. Dr. Tanner's



affidavit fails to establish the requisite facts to denonstrate
that a genuine issue of material fact exists. Specifically, Dr.
Tanner's affidavit fails to state with any degree of precision,
what, if anything, Dr. Mre did wong in his treatnent of the
deceased. The affidavit is replete wth conclusions. The only
assertion in Dr. Tanner's deposition approaching the failure of the
defendants to neet the standard of care is that the defendant
"breached the standard of care in this conmunity when defendants
failed to diagnose, treat or intervene to provide the plaintiff
decedent with tinely and conpetent care . . . " The affidavit
fails to point out the diagnosis, if any, that should have been
made. It further fails to point out the treatnent or intervention
that should have occurred to prevent the plaintiff decedent's
death. There is nothing in the affidavit to denonstrate that as a
proxi mate result of the defendant's negligent act or om ssion, the
plaintiff suffered injuries which would not otherw se have

occurred. (T.C A 8§ 29-26-115(a)(3)).

We affirm the judgnment of the trial court granting summary
judgnent to all defendants. Costs of this appeal are taxed to the

appel l ant and this cause is remanded to the trial court.

Don T. McMurray, J.
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CONCUR:

Houston M Goddard, Presiding Judge

Her schel P. Franks, Judge
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JUDGVENT

This appeal came on to be heard upon the record from the
Circuit Court of Knox County, briefs and argunment of counsel. Upon
consi deration thereof, this Court is of the opinion that there was
no reversible error in the trial court.

The judgnent of the trial court granting sunmary judgnent to

all defendants is affirned in all respects. Costs of this appeal



are taxed to the appellant and this cause is remanded to the trial

court.

PER CURI AM
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